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CURRENT TOPICS 


The Annual Conference 


THE reports of the chairmen of the committees whose work 
was discussed at Harrogate reveal a widespread realisation 
that as a profession we do not always endear ourselves to the 
general public as we should. To help us to make friends 
and influence people it has been suggested, among other 
things, that we should make the atmosphere of our offices 
more friendly and give more publicity to the existence of 
the Compensation Fund. It was generally agreed that we 
need some kind of advisory service to help us to be more 
efficient. Friendliness is not necessarily incompatible with 
efficiency. It is difficult to decide whether a client prefers 
a cold answer by return or a warm one three weeks later : 
we must discover, if we have not already done so, how to 
deliver prompt and accurate warmth. The proposal that 
the welcome we give to articled clerks should not only be 
friendly but also have a cash nexus met with very little 
opposition, and we look forward to receiving guidance from 
the Council. There was support and sympathy for the idea 
of helping solicitors who are getting into deep waters before 
they are submerged and we think that the development of 
this idea might result ultimately in fewer claims on the 
Compensation Fund. No unprejudiced observer could accuse 
us of complacency, but between diagnosis and cure there is 
often a wide gulf. And in any case let us not paint the 
picture in tones too sombre. A very large number of our 
fellow-countrymen still come knocking trustfully on our doors 
when they are in trouble and there were several large and 
modern cars with little yellow labels outside the Majestic 
Hotel last week. 


The Magistrates’ Association 


ONE of the most pleasing items of information contained 
in the 37th Annual Report (1956-1957) of the Magistrates’ 
Association is that with a net increase of 463 members during 
the year membership is now over 10,000. This is described 
as “‘a landmark in the history of the Association.’’ Other 
interesting items in the report are the Council’s opinion 
that the law should be amended so as to enable the father 
of an illegitimate child to apply for an order of custody 
under the Guardianship of Infants Acts (Re T. and T. 
(Infants) (1956), 120 J.P. 566), that motor drivers should be 
required to report accidents in which there is damage to 
property as well as those in which there is damage to a person, 
a vehicle or an animal, and that diabetics when applying for 
a driving licence should be compelled to disclose the fact 
that they take insulin. The Council are also of the opinion 
that it is undesirable that any document, the effect of which 
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is to deprive an individual of his liberty, should be signed 
otherwise than by the personal signature of the individual 
authorised to sign it, e.g., by a rubber stamp. In their 
memorandum of evidence submitted to the Departmental 
Committee on Proceedings before Examining Justices, 
published in an appendix, they express the view that justice 
would be better served by the conduct of prosecutions by an 
independent public official in which case they doubt 
whether there would ever be any need for a preliminary 
inquiry. They record their experience that the local Press 
generally comply and the national Press often do not 
comply with requests by magistrates not to publish parts 
of the evidence which might prejudice an accused person. 
They express, however, their preference for proceedings in 
open court because they doubt whether prejudice happens 
in more than a few cases, and because the public have come 
to regard committal proceedings as judicial proceedings. 
They take the view that magistrates should have the power 
to direct that speeches, statements and evidence at committal 
proceedings should not be published either at all or as to 
specified parts. 


More Rent Acts ? 


Tue Labour Party’s pronouncement in favour of repealing 
the Rent Act, 1957, is good news for the printing and 
stationery trade. We hide behind a studied neutrality on 
the merits of such a move, but we do not think that there are 
many solicitors who want to see yet another change. It may 
be bad to pass a particular Act in the first place but, having 
done so, it is usually worse to repeal it and restore the status 
guo ante. The very worst is to make yet another change 
which is always a possibility in the future. 


A Code of Trial Conduct 


THe decorum of the English courts, we gather from 
American and other visitors, is much admired abroad. 
Apparently the occasional and inevitable lapses from per- 
fection, such as wranglings between counsel and clashes 
with the bench, are less apparent to our visitors than to us. 
Our own ideas of the manner of conducting trials in the 
United States are unfortunately coloured by the versions 
given out on the ubiquitous Hollywood film. From what 
can be gathered at first hand these are often grossly inaccurate. 
Of interest to English readers is an article in the Massachusetts 
Law Quarterly for July, 1957, on the ‘‘ Code of Trial Conduct ”’ 
adopted in August, 1956, by the American College of Trial 
Lawyers. An unexpressed and ever present consideration 
in the Code, the article states, is that “‘ the trial lawyer is 
an officer of the court, and in the last analysis a gentleman.” 
The Code is notable far more for its correspondence with 
English ideas as to the conduct of trials than for its diver- 
gences, but the divergences are for that reason all the more 
interesting. The different method of assessing costs in 
America no doubt accounts for the proviso in the following 
sentence: ‘‘A lawyer should never purchase or otherwise 
acquire, directly or indirectly, an interest in the subject- 
matter of the litigation which he is conducting, provided, 
however, that nothing herein shall prohibit a just and reason- 
able contingent fee contract.’’ Lawyers are conjured to 
abstain from reference to the personal peculiarities or 
idiosyncrasies of opposing counsel, from showing unusual 
hospitality to a judge, and from fawning on or currying 
favour with jurors. Most strange to English readers is the 
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injunction, while the court is in session, “not to smoke, 
assume an undignified posture, or without the judge’s 
permission remove his coat in the courtroom.” We assure 
our American cousins that the most inveterate chain-smoker 
does not find it a hardship not to be allowed to smoke in 
court, and no advocate in this country has ever been heard 
to complain of the prohibition. 


Late Adjournment Applications 


His Honour Judge RAWLINS had some hard things to say 
at Amersham County Court this week of solicitors who failed 
to apply for adjournments at the first opportunity and waited 
till the day of hearing before doing so. They were causing, he 
said, ‘‘a frustration of the administration of justice with a 
complete disregard to the workings of the court,” and were 
compelling him to rise before a proper day’s work was done. 
Such action was ‘‘ abominable and intolerable.” 


The Society of Public Teachers of Law 


IN his presidential address at the forty-third annual meeting 
of the Society of Public Teachers of Law, on 18th September, 
Professor J. L. MONTROSE said that legal rules are implicated 
with propositions in economics, in psychology, and in the social 
sciences generally. We are, he thought, aware of this in the 
realm of criminology, but we need to be made more aware 
of it in other branches of the law. Law teachers were now 
echoing the words of Viscount Sankey calling for the integration 
of the social sciences with legal teaching. This should be done 
even at the cost of reducing the number of law subjects 
taught at an advanced level: perhaps the time had come 
for honours schools in different branches of law. The recent 
legislation concerning restrictive practices is only one of the 
many manifestations of recent years underlining the need 
which Professor Montrose has expressed. Examinations for 
other professions have their general papers. Why should not 
The Law Society’s examinations test candidates’ knowledge 
of elementary economics, to say the least ? 


Law Reform 


AbbRESSING the Society of Public Teachers of Law the next 
day, the LorD CHANCELLOR said that it was not right to entrust 
committees with the onerous task of considering and recom- 
mending reforms if there was no reasonable assurance that 
parliamentary time could be found for implementing the result- 
ing recommendations. That no parliamentary Bill might ever 
appear was not evidence that a recommendation had been 
neglected, but where the facilities for implementing any but 
the most pressing reforms were lacking the precious time of 
eminent men serving as members of committees should not 
be wasted. At such times it was generally best to set up 
ad hoc committees to consider problems calling for immediate 
remedies and a number of such committees had been set up 
between 1945 and 1952. He said that Private Members’ Bills 
provided one means of getting law reform Bills through the 
House, although there could be many obstacles for such Bills 
when Government time could not be made available. But 
in normal times a Lord Chancellor should urge his colleagues 
that law reform ought to have a regular place in the Govern- 
ment’s programme and that time for it should be found in 
the Government’s parliamentary time. 
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MORALS AND THE LAW 


ArE morals thé law’s business ? For Lord Justice Denning, 
the distinguished speaker at this year’s conference of The Law 
Society at Harrogate, this is no rhetorical question ; he left his 
audience in no doubt that in his opinion morals, whether 
public or private, are very much the concern of the law. 
Where the law leads, the public follows. It is religion, 
through inherited concepts of right and wrong, that inspires 
those who set the standards of conduct. ‘“‘ Without religion 
there is no morality ; without morality there is no law.”” An 
example of the way in which the judicature defines those 
standards is the decision of the House of Lords which drew so 
clear a line between the “ avoidance ’’ and the “ evasion ”’ of 
tax. But the practising solicitor or barrister cannot himself 
make morality and the law coincide, as the speaker illustrated 
from his own experience at the Bar of cases which he had led 
to a successful and legally right, yet in his personal view 
immoral, conclusion. One decision at first instance, no 
doubt achieved by his own fine advocacy, he has hoped in 
vain to reverse ever since his elevation to the Court of Appeal. 

In the particular sphere of professional conduct amongst 
lawyers, the law has set the standards both by statute and 
case law. Comparison between the ethics of the legal pro- 
fession in the United States of America and in this country 
illustrates the diversity of views between different countries 
on the duty of the profession to the client and to the court ; 
in America there is no objection to the “ contingency fee ’’— 
a Dodson and Fogg arrangement whereby the lawyer agrees 
to take a percentage (often as high as 60-70 per cent.) of 
any damages awarded to his client—whilst here such a 
method of remuneration, being regarded as contrary to the 
interests of justice, is held to be unlawful. This rule of 
conduct is easy to understand and to apply, but there are 
others which are more puzzling both in logic and in enforce- 
ment. What, for instance, is the principle enshrined in the 
tule against advertising? It is not that advertisement is 
beneath the dignity of the profession but that the lawyer 
seeks the good of his client before his own self-glorification ; 
if glory comes it must be from the acclaim of his fellows and 
not through the notoriety of advertisement. 

It is the borderline cases which cause the most difficulty : 
everyone knows that it is wrong for a solicitor to take a 
prospective client to lunch, while to take an existing client 
to lunch is unimpeachable ; but what if he entertains both 
an existing and prospective client at one and the same time ? 
A barrister must not refresh the managing clerk who has 
accompanied him to court—in fact members of the Bar 


treat solicitors as if they were not worth knowing—yet there 
is nothing objectionable in a barrister entertaining a personal 
friend who happens to be a solicitor. No line can be drawn, 
but each man must rely on his own conscience; like the 
colours of the spectrum, such acts blend into each other so 
that none can tell where propriety ends and impropriety 
begins. 

On the question of professional confidence the line is 
strictly drawn ; although there is an implied contract that 
the doctor and the priest will guard most zealously the secrets 
of patient and penitent, yet in the witness box these pro- 
fessional persons have no privilege. The lawyer, on the other 
hand, can claim absolute privilege for all communications 
between himself and his client. Such privilege is essential 
to the confidence without which the lawyer could not properly 
represent his client. But even a lawyer must not protect 
fraud or wickedness. What of negligence ? Should a higher 
standard be set for professional than for other men? (The 
Bar, of course, have solved the problem in the simplest 
possible way: no action can lie against counsel, and this 
must be so, otherwise no barrister would dare to appear in 
court.) Even if such high standards seem unfair—and doctors 
at one time were almost afraid to treat a patient because of 
the frequency of negligence actions—they are essential to 
the well-being of any great profession. And insurance 
provides at least a partial answer to this problem. 

The duty of the lawyer is to be honest, both with other 
men and with the court. Lawyers must give good service to 
their clients and to their country, and to do this they must 
be organised in order that recruits to the profession may be 
properly educated and members may be guided on their way. 
In practice these ends are achieved by the voluntary efforts of 
those who give their time to service on committees and 
thereby further the ideal of the profession which is to do 
justice. No one can define justice: it is not temporal, 
but a thing of the spirit; it is that which right-minded 
members of the community believe to be fair, not only between 
man and man, but between man and the State. Justice finally 
depends on the efforts of each one of us to keep up professional 
standards, and it must be tempered with that quality “ which 
droppeth as the gentle rain from heaven.’’ Such tempering 
of justice with mercy has throughout the ages been one of the 
highest aims of mankind and Lord Denning aptly concluded 
his speech with the ancient words of the prophet Micah : 
“What doth the Lord require of thee, but to do justly, and 
to do mercy, and to walk humbly with thy God ? ”’ 


RESTRICTIVE PRACTICES REPORTS 


The Incorporated Council of Law Reporting for England and 
Wales have agreed with the Treasury Solicitor to publish a 
Separate series of reports of cases under the Restrictive Trade 
Practices Act, 1956. The practice hitherto has been for the 
Council to publish general series of reports and for Government 
departments to publish their own special reports—such as Tax 
Cases—on matters of vital interest to them, but in view of the 
special position of the Restrictive Practices Court it was considered 
that the independent body of trained reporters which the Council 
has established should be responsible for recording the court’s 
decisions. The President of the Board of Trade has already 
emphasised in Parliament ‘the certainty which it is necessary 
for industry to have so that these great decisions are not at the 
whim of some political phase or change each week or month.”’ 
They were trying ‘‘ to establish a solid body of case law upon the 
basis of principles laid down by Parliament.” The object of the 
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new arrangement is to facilitate that end. The new series of law 
reports will include not only decisions of the Restrictive Practices 
Court but also decisions of the High Court under the Act, and 
any appeals from such decisions. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED 


Until the effect of the Government’s recent financial measures 
has become clear, the Directors of The Solicitors’ Law Stationery 
Society, Ltd., have decided to pay no interim dividend, having 
regard to the capital requirements in connection with rebuilding 
and the present high cost of financing them. Meanwhile they 
state that turnover for the first eight months of the current year 
is 34 per cent. in excess of the turnover for the corresponding 
period of the previous year; trading profit is substantially the 
same but increases in interest charges and other expenses may 
reduce the available profit. 
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INTERRELATED RESTRICTIVE TRADING 
AGREEMENTS 


Re Austin Motor-Car Co., Ltd.’s Agreements [1957] 3 W.L.R. 
450; ante, p. 647, is the first case in which one of the many 
controversial yet vitally important aspects of the Restrictive 
Trade Practices Act, 1956, has been touched upon. In it 
the Registrar of Restrictive Trading Agreements sought a 
judicial interpretation of the expressions “ agreement ”’ and 
“ arrangement ”’ in s. 6 of the Act which would embrace the 
widest category of informal practices and arrangements 
acquiesced in by traders. He failed in this attempt, and it 
is tempting to read the judgment of Upjohn, J., by contrast, 
as defining these expressions in an excessively narrow way. 
In fact the judgment is not so restrictive as it at first sight 
appears, and it is, perhaps, more significant for what it leaves 
undecided than for what it concretely propounds. 


The background 


The case involved the agreements made by Austins to effect 
the distribution of their vehicles by various kinds of dealers. 
Their distribution arrangements were briefly as follows. 
Austins sold their vehicles to distributors who were assigned 
large geographical areas within which they had the exclusive 
right to re-sell. The distributor could sell a specified fraction 
of his vehicles to the public by retail, but was bound to sell 
the remainder to dealers approved by Austins, and those 
dealers were assigned exclusive districts within the distri- 
butor’s area within which they might re-sell. The dealer, 
like the distributor, could sell a fraction of the vehicles he 
acquired to the public by retail, but he was bound to sell 
the remainder to retail dealers approved by Austins, and the 
retail dealer sold all the vehicles he acquired to the public. 
The prices at which the vehicles might be sold were fixed 
by Austins, but discounts off the price ultimately paid by 
the public were allowed to distributors, dealers and retail 
dealers at rates fixed by Austins. These discounts were fixed 
in such a way that it was more profitable for any of the three 
kinds of traders to sell a vehicle to a member of the public 
direct, and the total of the discounts allowed in respect of a 
vehicle was greater if it passed through the hands of all three 
types of traders before reaching the public, than if it passed 
through the hands of only one or two of them. All types 
of traders were precluded from dealing in vehicles not manu- 
factured by Austins without Austins’ consent, and all were 
restricted as to the prices they might allow to customers 
who traded in used vehicles on buying new Austin vehicles. 


Substitution of bipartite agreements 


Before the Restrictive Trade Practices Act, 1956, was 
enacted, Austins maintained this distributive organisation 
by standard form agreements entered into with distributors, 
dealers and retail dealers. The distributor’s agreement was 
made between Austins and himself; the dealer’s between 
Austins, his local distributor and himself; and the retail 
dealer’s between Austins, the local distributor, his local dealer 
and himself. When the 1956 Act came into force there was 
no doubt that the dealer’s and retail dealer’s agreements were 
registrable under it, because, although Austins did not accept 
registrable restrictions under any of the agreements, in these 
two particular agreements ‘‘two or more persons carrying 
on business ... in the .. . supply of goods” did do so, 
namely, the distributor and the dealer in the dealer’s agreement 


and the distributor, the dealer and the retail dealer in the 
retail dealer’s agreement. In order to avoid the need to 
register any of the agreements Austins devised new, bi- 
partite agreements to replace them. These agreements were 
made between Austins and a distributor, or dealer or retail 
dealer alone. They imposed exactly the same restrictions as 
the former multipartite agreements did, so that Austins’ sales 
organisation remained just as it was before. Austins could 
now contend, however, that the new agreements were not 
registrable, either because they did not impose restrictions on 
two or more parties as s. 6 (1) of the Act requires, or because they 
fell within the exemptions from registration given by ss. 7 (2) 
and 8 (3) (which are dealt with at length on p. 96, ante). 

The Registrar could have countered Austins’ contentions 
in either of two ways. He could, first, contend that, since 
Austins’ sales organisation remained the same as before, and 
all the different grades of traders knew that their counter- 
parts in the other grades were subject to the same restrictions 
as before, the whole set of bipartite agreements should be 
read together as one multipartite agreement which would 
undoubtedly be registrable. The Registrar could, alterna- 
tively, assume a heavier burden of proof, and undertake to 
show that, in addition to the written bipartite agreements, 
there were informal, oral agreements between Austins and the 
different grades of traders collectively. The Registrar boldly 
chose the first contention and adduced no evidence of any 
additional, informal agreements. 


The decision 


Upjohn, J., held that, in view of the form in which the 
Registrar presented his case, he was precluded from considering 
anything other than the bipartite agreements, and that he 
must construe them in the ordinary way, and not relate them 
together as if they were one composite agreement, so as to 
make them collectively registrable. He said (p. 460) : ‘‘ While 
every agreement must be read in the light of surrounding 
circumstances, those circumstances cannot be invoked to 
alter the true interpretation of a document, or two or more 
documents, whose operation is clear and unambiguous.”’ 
He hastened to add, however, that if the Registrar had adduced 
evidence of an additional, informal agreement made collectively 
between the parties, he would have been obliged to consider it. 
If such a submission had been made, the result of this particular 
case might well have been different. Upjohn, J.’s judgment 
certainly does not mean that registration can be avoided by 
writing an agreement which is really multipartite in the form 
of several bipartite agreements which are merely superficially 
independent of one another. 


American doctrine not recognised 


The important feature of the Austin case is that it refuses 
to import the American doctrine of conscious parallelism in 
interpreting s. 6 of the Restrictive Trade Practices Act. This 
doctrine is really nothing more than a rule of evidence, 
although its application in the immediate post-war years 
made it appear as though it were a substantive rule of law. 
In enforcing s. 1 of the Sherman Act, which makes criminal 
“every contract, combination in the form of a trust or other- 
wise, or conspiracy, in restraint of trade or commerce,” the 
American courts will presume that, where persons are behaving 
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in a way in which they would behave if they had entered into a 
restrictive trading agreement, they have in fact entered into 
such an agreement, and the burden then rests on them of 
proving that they were, in fact, acting independently and 
without any agreement. The leading example of the applica- 
tion of the presumption is Interstate Circuit, Inc. v. United 
States (1939), 306 U.S. 208, a case whose facts are closely 
comparable to the Austin case. In the Interstate Circuit case 
the owners of a chain of better-class cinemas in Texas required 
the distributors of the different film companies’ films to agree 
to impose certain restrictive conditions on the exhibition of 
films shown at cheaper suburban cinemas, and the distributors 
individually accepted these terms and carried them out in 
the full knowledge that all the distributors were doing the 
same. The Supreme Court held that on this evidence alone 
it was entitled to find that the distributors had agreed as 
between themselves to impose these restrictions on the cheaper 
cinemas, and had consequently violated s. 1 of the Sherman 
Act. The court said (per Stone, J.): “. . . we think that 
in the circumstances of this case such agreement for the 
imposition of the restrictions upon subsequent-run exhibitors 
was not a prerequisite to an unlawful conspiracy. It was 
enough that, knowing that concerted action was contemplated 
and invited, the distributors gave their adherence to the 
scheme and participated in it.” 


Meaning of “ arrangement ” 


English law and American law, then, adopt diametrically 
opposite rules for the proof of the existence of restrictive 
trading agreements. If the persons concerned act in a way 
consistent with the existence of an agreement, American law 
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will presume its existence until the contrary is shown. This 
is not enough for English law. The Registrar must not only 
show acts by the parties consistent with an agreement ; he 
inust also prove that an agreement has been made. This 
interpretation of s. 6 of the 1956 Act gives little weight to 
the expression “ arrangement.” Not only restrictive agree- 
ments, but also restrictive arrangements, are registrable 
(s. 6 (3)). In this connection Upjohn, J., said in the Austin 
case (at p. 460): “. . . it seems to me that an arrangement 
must at least connote an arrangement whereby the parties 
to it accept mutual rights and obligations.”’ If that is so, 
in what way is the definition of an agreement in s. 6 (3) 
enlarged by providing that it includes an arrangement ?— 
‘“‘agreement ’’ and “ arrangement ’’ appear to mean the same 
thing. 

We are not here concerned with any criticism of the A vsti 
case on the ground that it will make the Registrar’s task in 
establishing the existence of registrable agreements more 
difficult. He can, no doubt, look to Parliament to help him 
in that respect. But it may be pertinent to observe that, 
in interpreting a statute intended to regulate anti-competitive 
activities in the public interest, the court may be too restrictive 
in applying canons of construction appropriate to disputes 
between parties to private agreements. <A party to a contract 
has none but himself to blame if the court’s canons of 
construction produce an interpretation which he did not 
intend; he should have drafted his contract better. But 
should the public (represented by the Registrar) be subjected 
to the same strict canons when seeking to regulate agreements 
and arrangements which the 1956 Act itself presumes to be 
harmful, and which the public had no hand in formulating ? 


Rk. P: 


DEFENCE OF INSANITY OR DIMINISHED 
RESPONSIBILITY 


CALLING OF WITNESSES BY JUDGE 


IN a previous issue (100 Sor. J. 882) reference was made to 
the possibility of raising at a criminal trial the issue of 
insanity or of diminished responsibility otherwise than with 
the consent of the accused, it being pointed out that it is 
self evident that if an accused person is insane he is the 
least suitable person to give instructions to his advisers. 
The suggestion was there put forward that the judge should 
be allowed to take the initiative, if he deems it desirable, 
if such an issue is not raised by the defence, and that, if he 
has reason to suppose that a prisoner is or was insane, he 
should require medical evidence on the subject. In support 
of the view that there would appear to be no objection to 
such proposed course, it was argued by analogy that the 
judge has the right in criminal cases to summon before him 
witnesses who are not called either by the prosecution or by 
the defence. 
The general rule 

As regards the analogy referred to of the judge in an 
ordinary criminal trial exercising the right to call a witness 
where no insanity or diminished responsibility is pleaded, 
the principles which apply are laid down in R. v. Dora Harris 
[1927] 2 K.B. 587. There Avory, J., in drawing a distinction 
between a criminal trial and a civil action in this respect, 
says on this aspect of the matter: ‘It has been clearly 
laid down by the Court of Appeal in Re Enoch and Zaretzky, 


Bock & Co. [1910] 1 K.B. 327 that in a civil suit the judge 
has no right to call a witness not called by either party, 
unless he does so with the consent of both parties. It also 
appears to be clearly established that that,rule does not apply 
to a criminal trial where the liberty of the subject is at stake 
and where the sole object of the proceedings is to make 
certain that justice should be done as between the subject 
and the State.”” He then goes on to refer to the conditions 
which should be observed with regard to the poirrt in the 
proceedings at which such a right may be exercised, observing 
that it is obvious that injustice may be done to an accused 
person unless some limitation is put upon the exercise of 
that right, and he states that, for the purpose of the case 
then before them, the court adopted (in the case of a witness 
called in a criminal trial by the judge after the case for the 
defence is closed) the rule laid down by Tindall, C.J., in 
R. v. Frost (1839), 4 St. Tr. (N.s.) 85, 386. In that case the 
Chief Justice said: “‘ There is no doubt that the general rule 
is that, where the Crown begins its case like a plaintiff in a 
civil suit, they cannot afterwards support their case by calling 
fresh witnesses, because they are met by certain evidence 
that contradicts it. They stand or fall by the evidence they 
have given. They must close their case before the defence 
begins; but if any matter arises ex improviso, which no 
human ingenuity can foresee, on the part of the defendant 
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in a civil suit, or a prisoner in a criminal case, there seems 
to me no reason why that matter which so arose ex timproviso 
may not be answered by contrary evidence on the part of the 
Crown.” This decision, therefore, governs the position where 
a witness has been called by the judge at a late stage of the 
proceedings, and the cases show that convictions have been 
quashed where it appeared to the court that nothing had 
suddenly emerged in the case which required the calling of 
witnesses, and the circumstances in which the witnesses were 
called were such as to put the defence at an unfair 
disadvantage. 
Where insanity is pleaded 


In these cases, however, there was no question of the 
insanity (nor, of course, of the diminished responsibility) of 
the accused being raised as a defence. But the question 
arises: Does it make any difference to the right of the judge 
to call a witness that the evidence of the witness is directed 
to the insanity (or diminished responsibility) of the accused ? 
It is clear from the cases that the answer to this question 
as regards insanity is in the negative, and that the right of 
the judge to call a witness does not depend upon the nature 
of the issue to which his evidence is directed, but that whether 
the issue is one of sanity, or any other issue of fact, this right 
is exercisable in the same manner and subject to the same 
conditions as have been considered. Thus, in R. v. Higginson 
(1843), 1 C. & K. 129, a charge of murder where the prisoner, 
the father of the murdered child, had no counsel, made no 
defence, and said that he had no witnesses, the prison 
governor informed the clerk of assize that it had been suggested 
to him that the prisoner was insane. Upon this being 
mentioned by the clerk of assize to Maule, J., the learned 
judge desired that any person who could depose to the 
prisoner’s state of mind would come into the witness box, 
whereupon two of the prison officers gave evidence, and also 
the surgeon of the prison who was called by direction of the 
learned judge. Again, in R. v. Haynes (1859), 1 F. & F. 666, 
also a charge of murder, Bramwell, B., discussed with a 
brother judge, Crompton, J., the exercise of the right of the 
judge to call a witness as to the sanity of the accused, but 
declined to do so, it would appear, not because he had any 
doubt that he had such a right, but by reason of the late 
stage of the proceedings at which he was asked to do so. 
After witnesses had been called for the defence and counsel 
had replied on the part of the prosecution, he proposed to 
call the surgeon of the gaol, that he might ask him as to the 
state of the prisoner’s mind, at which counsel for the prisoner 
objected, as both the cases were closed. The learned judge 
then said, in refusing to call the surgeon: “It is quite clear 
that counsel cannot call him, as the cases are closed; and 
if it were allowed, it would necessitate two more speeches. 
The only doubt I have is whether I should examine him, as 
to which I will consult my brother Crompton.’’ Having 
done so, he continued: ‘‘ We are both of opinion that it is 
better to abide by the general rule, and that it would be 
inexpedient to allow this fresh evidence to be gone into after 
the close of the whole case.’’ It is not uninteresting to observe 
that the court in laying down the principle as set out above 
in Dora Harris’s case refers to this decision as supporting 
their view, and makes no reference to the fact that the witness 
there sought to be called gave evidence as to the accused’s 
sanity, thereby implying that a judge’s right to call a witness 
does not depend upon the character of the evidence which 
he would be prepared to give or the issue to which it would 
be directed. And more recently in R. v. Hill (1911), 7 Cr. 
App. R. 26, no insanity was set up as a defence, but the 
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accused raised a substantial issue of self-defence, and the jury 
returned a verdict of guilty but insane. There it was the 
recorder who of his own motion called a doctor who gave 
his opinion that the accused was insane; the question of 
insanity being probably mentioned, as counsel for the Crown 
stated on the appeal, because a letter of an insane character 
was written to a newspaper by the appellant on arrest. And 
it is to be observed that Darling, J., in giving the judgment 
of the court quashing the conviction of wounding a police 
constable with intent to do him grievous bodily harm, upon 
the ground that the defence of self-defence had never been 
left to the jury, made no criticism of the recorder’s having 
himself called the doctor as a witness as to sanity (upon 
whose evidence, it is clear, the jury returned the verdict of 
guilty but insane), but merely stated that the attention of 
everybody in the case seemed to have been diverted from 
this point as soon as the question of insanity was introduced. 

This case was, of course, prior to the decision of the House 
of Lords in Felstead v. R. [1914] A.C. 534 to the effect that a 
verdict of guilty but insane is one and indivisible, and is an 
acquittal from which there is no appeal to the Court of 
Criminal Appeal. But it was after the ruling laid down in 
R. v. Oliver Smith (1910), 6 Cr. App. R. 19, that insanity, 
if relied upon as a defence, must be established by the defen- 
dant (since followed in R. v. Casey (1947), 63 T.L.R. 487, 
to the effect that in such a case it is for the defence to call 
witnesses in relation to the mental condition of the accused). 
And it may be noted that in R. v. Machardy [1911] 2 K.B. 
1144, a case of arson alleged to have been committed on 
24th June, 1911, where the defence of insanity was not raised 
or relied upon in any way by or on behalf of the accused, 
the jury returned a special verdict of guilty but insane. It 
would appear that this verdict followed as a result of the 
fact that, during the course of the case for the prosecution, 
it was elicited by Lush, J., from one of the witnesses that 
the accused had been under medical care in an asylum for ten 
months owing to his mental condition, and that he came out 
of the asylum in November, 1907, although no witness as to 
the accused’s sanity was in fact called by the learned judge, 
and although in his summing-up he told the jury that there 
was, in his opinion, no evidence to justify them in finding 
under s. 2 (1) of the Trial of Lunatics Act, 1883, that the 
appellant was insane at the time. The accused appealed 
upon the ground (inter alia) that there was no evidence that 
he was insane at the time of the fire, but, in dismissing the 
appeal upon the ground that no appeal lay from that part 
of the verdict that the accused was insane at the time when 
he did the act charged against him (which decision was 
followed in Felstead’s case), the court made no criticism of 
the learned judge’s questions as to the accused’s mental 
condition. 

Diminished responsibility 

In the above cases, of course, the evidence of the witnesses 
thus called by the judge was directed only to the insanity of 
the accused, and not to his diminished responsibility, which 
has only been available as a defence, so as to render the 
accused liable to be convicted of manslaughter only, instead of 
murder, under s. 2 of the Homicide Act, 1957. There would 
appear, however, to be no reason why the right of the judge 
to call witnesses as to the insanity of the accused, as in the 
above cases, should not equally be exercisable in order to call 
evidence as to his diminished responsibility ; for, although by 
s. 2 (2) on a charge of murder the onus of proof that the 
accused is by virtue of the section not liable to be convicted 
of murder is put upon the defence, this provision would appear 





— & «a 6 of tek ot eh et at aoe 2 ck ee ce 














“ The Solicitors’ Journal” 
Saturday, October 5, 1957 


merely to correspond to the above ruling to the similar effect 
in R. v. Oliver Smith, as followed in R. v. Casey, as regards 
proof of insanity resting upon the defence. 


Unfit to plead 
In conclusion, by way of comparison, reference may be 
made to the calling of a witness by the judge where the 
question before the court concerns the fitness of the prisoner 


ESTIMATES 


THE judgment in the case of William Lacey (Hounslow), Ltd. 
v. Davis [1957] 1 W.L.R. 932; ante, p. 629, is remarkable 
in two respects. First, it throws new light on an everyday 
matter, bringing into relief a modern factor that could result 
in a complete change in the practice of giving builders’ 
estimates; secondly, anyone reading the judgment will 
notice that there is a sudden switch in the principles being 
applied to the facts—a switch from simple contract to quasi- 
contract—and he would, it is thought, be justified in querying 
whether the principle on which it appears the judge based his 
decision is the applicable one. 

In the first instance, the case was a simple one of a firm of 
builders putting forward a tender for work required by a 
building owner, and this was followed by an intimation 
that the contract would be awarded to them as their estimate 
was the lowest. It need hardly be said that such an intimation 
by itself does not create any contractual obligation on the 
building owner to award the building contract to that 
particular firm, nor was it claimed that it should. But the 
subsequent events were such as to show that the building owner 
when he called for the estimate did not intend to use it for the 
purpose of the erection of the building. Clearly that does 
raise the issue whether the builders are not entitled to make 
some claim for the work they have put into the preparation 
of the estimate at the request of the building owner. The 
underlying understanding is that there is the possibility that a 
contract will result : it is also fully understood that the work 
may be thrown away because the contract may be awarded 
to another firm. But when it transpires that no one is to have 
the contract and that it was not the intention that they should, 
the question whether the builder can claim for giving what 
would otherwise be a free estimate is one that justice demands 
should not lightly be answered in the negative. 

The subsequent events of which we spoke above were that 
the building firm in question were asked, after the intimation 
that the contract would be given them, to do other estimating 
and make various changes in the plans and also to get out 
some quantity calculations. The evidence was that these 
subsequent requests were for work which a builder would not 
normally do before he knew whether he might get the contract 
ornot. In this case not only was the building firm not offered 
the contract, no one was offered it. The building owner sold 
the site to another. The evidence was that the estimates were 
in the first instance required to pursue a claim for war damage. 
There may have been at a late stage some intention to erect 
a building, but that was abandoned by the sale of the property. 

It was held that, in a claim for a guantum meruit for the 
Whole of the work done, the defendant, the building owner, 
should pay a reasonable price. It is a salutary judgment in 
favour of persons who, whilst accepting a risk that they 
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to plead, as was done in R. v. Davies (1853), 6 Cox C.C. 526 
(see also R. v. Vent (1935), 25 Cr. App. R. 55). But, as it has 
been pointed out in R. v. Dashwood [1942] 2 All E.R. 586, 
as regards the fitness of a prisoner to plead, the court acts 
in such a case upon any information conveyed to it from any 
quarter, when the procedure is that that question should be 
tried by a jury in accordance with the provisions of s. 2 of the 
Criminal Lunatics Act, 1800. M. H.L. 


Common Law Commentary 


FREE 


are to get no reward, are put to trouble by someone who does 
not really intend to give them any chance of getting the 
reward at all. 
Quasi-contract 

The second point mentioned in the opening paragraph is 
one which in this particular case would not have any material 
effect on the result of this case, but it is one which could be 
material in some cases. Briefly, it is this: that whilst a claim 
for a reasonable price should produce the same award whether 
the claim is framed in contract or quasi-contract, a claim 
for damages for breach of contract does not necessarily 
produce the same result as a claim for a reasonable price, and 
a claim for damages can be based only on a breach of contract : 
it does not arise in quasi-contract. Hence the question 
whether particular circumstances give rise to a simple contract 
or only to quasi-contractual obligations will be material where 
there is a possibility that a claim for damages for breach of 
contract might be applicable. 


Now in the ordinary way, when one man requests another 
to do work for him, and that other does the required work 
which is accepted by the person ordering it, the law implies a 
promise on the part of the person ordering to pay a reasonable 
price for the benefit received. This action is an action for a 
quantum meruit and lies in contract. The same principle 
forms the subject-matter of s. 8 (2) of the Sale of Goods Act, 
1893, and an action in contract for a reasonable price may be 
based on that section where the request is for goods. 


There is one point to be added to what is said above, namely, 
that it must be clear in cases where a request for goods or 
services is made that the request was made in circumstances 
implying a promise to pay. Consideration of that point 
shows immediately why it is that builders’ estimates are 
not something for which a charge can be made: sometimes 
the builder expressly advertises that estimates are given free, 
but the practice has become so universal that the court 
recognises it as something to be implied, and in the case under 
discussion all that was accepted. 

When, however, we meet a case where the request for the 
estimate is for an undisclosed and different purpose, then the 
underlying assumption that no charge can be made is removed. 
We are therefore back where we were in the ordinary case of a 
request for services: there is implied a promise to pay a 
reasonable price. 

This brings us to the crux of the point of criticism that 
might be levelled at the case under review: What is meant by 
‘implied promise”? Implied by the law, or from the facts ? 
In a sense, either implication is a matter of law, but the 
implication from facts of the existence of a promise is a 
jury function. We can see the distinction between the two 
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types of implied promise if we recall for a moment that, where a 
promise is implied from the facts so as to give rise to a simple 
contract, what is contemplated is that there was in principle 
an offer and an acceptance plus consideration. But when we 
speak of a promise implied in law in the sense of quasi-contract, 
we do not mean to imply that there was offer and acceptance, 
nor necessarily any consideration. The implied promise of 
quasi-contract is a fiction to justify an order to restore money 
(or other benefit or its value) by which the defendant is unjustly 
enriched. He ought to give up his ill-gotten gains, but, 
though he has not promised to do so, we pretend that he has 
so that an order may be made against him. 

In the instant case, the first half of the judgment proceeds 
on the lines of simple contract, but when the judge turns to 
authorities for support he quotes first a case where an 
attempted contract was void, so that the claim for a quantum 
meruit was necessarily based on quasi-contract and, secondly, 
a very odd case—one of the oddest in the English law of 
contract—which, in so far as it may be said to be based on any 
principle at all, appears to be based on simple contract and 
not quasi-contract. The different principles behind these 
cases are not brought out. 


Authorities 


The first of these authorities is Craven-Ellis v. Canons, Ltd. 
[1936] 2 K.B. 403. In that case there was a contract 
negotiated, but by an oversight an essential condition of the 
contract was not fulfilled (assumption by a director of 
qualifying shares), so that the contract was void. Because 
this was not appreciated, the parties acted as though the 
contract were valid, and one party carried out his part in that 
belief. It was held that he could not claim in contract for 
what he had done, because there was no contract ; but he was 
allowed to claim in quasi-contract for the benefit which he had 
conferred on the other party at that party’s request. In the 
ordinary way this would produce a simple contract, but in this 
case, there being an express contract requiring certain con- 
ditions to be fulfilled, it would not be proper to imply a 
simple contract in place of the express contract but free from 
the conditions. It might be questioned: Why then allow 
recovery in quasi-contract which achieves the same result ? 
The answer to that is that the function of quasi-contract is 
primarily to do justice where the existing rules provide no 
remedy—it does not purport to take the place of a simple 
contract. Thus one can only sue for what one has done when 
things have gone wrong and the attempted contract (if any) 
has failed ; one cannot sue for damages for breach nor for 
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anticipatory breach. It is submitted therefore that the 
Craven-Ellis case was inapplicable in this decision. 

What of the “ oddest case in contract’? It is Upton-on- 
Severn R.D.C. v. Powell [1942] 1 All E.R. 220. It is a case 
where A asked for a service normally provided free (we see 
here why it attracted interest in the instant case), viz., a 
fire-engine to put out a fire in his Dutch barn. The fire 
station was not on the telephone, and was contacted by the 
police, to whom the defendant appealed. The police made a 
mistake and sent for a fire brigade that served a different 
district—the reason apparently being that the Upton police 
district differed from the Upton fire service district, which, 
although it ought or should have been known to the police, 
nevertheless caused the mistake. The fire brigade also made a 
mistake in that they did not appreciate that the fire was not 
really in their district, so they went to the fire in the belief 
that they were under a legal obligation so to do, whereas in 
truth it was an area for which they would be entitled to make 
a charge. The situation then was this: that A was not 
making an offer to call in a fire brigade other than his own 
and to pay for it, and B was not acting in the belief of accepting 
any offer to be paid when he answered the call. Is it then 
conceivable that, if A is not making an offer and B is not 
accepting it, a contract results? Yes, said the Court of 
Appeal. On what principle? No prizes are offered for the 
solution. In the particular circumstances of that case there 
ought to be no problem, for it would be preferable if any 
charges for external fire services were adjusted between the 
authorities and not passed on to the victim. The fact remains 
that it is hardly a suitable case on which to base other decisions. 

None the less, the decision in William Lacey (Hounslow), Ltd. 
v. Davis is not likely to be regarded as unjust. As the judge 
pointed out, until a comparatively short time ago builders’ 
estimates were useful for one purpose only, namely, to ascertain 
what a proposed building would cost; but when licences 
were required for a variety of purposes, and when war damage 
claims were required to be settled, the old-fashioned purpose of 
an estimate almost became a subsidiary one. Builders may 
now be called on to perform all kinds of services and provide 
all kinds of information quite unconnected with the submission 
of a tender. ‘I find it difficult to think,” said the learned 
judge, ‘‘ that any injustice will result if building owners, who 
obtain the benefit of all these services upon the understanding 
that a contract is to be given, should be required to make some 
payment for them, if they subsequently decide that the 


contract should be withheld.”’ 
L. W. M. 


“THE SOLICITORS’ JOURNAL,” 3rd OCTOBER, 1857 


On the 3rd October, 1857, THE SoLicirors’ JOURNAL referred 
to the Inns of Chancery: ‘It appears ... that originally the 
Inns of Chancery were auxiliary to the Inns of Court and that 
barristers, attorneys and solicitors were, without distinction, 
comprised among their members ... Until the time of 
Queen Anne, the courts of common law required that attorneys 
and solicitors, in order to be admitted to the rolls, should belong 
to an Inn of Chancery; but after that reign this has not been 
exacted and the Inns of Chancery are now nothing more than 
private societies composed of members of the legal profession . . . 
As these Inns are, therefore, at the present day entirely uncon- 
nected with legal studies, there exist in them no arrangements for 
instruction ... There are no libraries and no lectures. But 


at some of them there was for a very long time a provision made 
for instruction ... As, therefore, there exist for solicitors 
a set of Inns which, at one time, closely resembled the Inns of 
Court... it has repeatedly been proposed to make them answer 


the same purpose for solicitors that the Inns of Court fulfil for 
the Bar... The notion is ...a very obvious one and its very 
obviousness may perhaps make it reasonable to suppose that 
some good ground exists why it has not been acted on. There 
are certainly very strong reasons why the Inns of Chancery 
have not been ... made into a Solicitors’ College ... These 


Inns have ..., so far as legal education is concerned, an anti- 
quarian, not a practical interest. But institutions which 
have long lost their original shape . . . have yet a value from the 


light which they throw on the best method of meeting the novel 
exigencies of a very different era... So far as these Inns were 
ever connected with education, . . . they were stamped with 
two distinguishing features. They were affiliated to some one 
of the Inns of Court, and they received instruction from the Inn 
to which they were affiliated. These, then, are the two essential 
notions —surveillance, on the one hand, and instruction on 
the other ” 
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Landlord and Tenant Notebook 


CONTROL AND DISREPAIR 


“Ir, where there is no certificate [of disrepair] in force, the 
tenant thinks that the premises are not in good repair, he can 
buy a form called ‘ Notice by Tenant to Landlord of Defects 
of Repair ’ on which he can make a list of the defects which he 
thinks the landlord ought to remedy ” runs part of Note (e) 
to Form A, the form prescribed by the Rent Act, 1957, for 
delivering a notice of increase of rent otherwise than solely 
on account of increased rates or improvements. The tenant 
who has not had such a notice will find in his new rent book 
the following: ‘“‘ Information for Tenant... 11. If you think 
that the premises are not in good repair, you can buy a form 
called . . . on which you can enter a list of defects which you 
think the landlord ought to remedy... You must not include 
defects for which you are yourself responsible.” The form 
itself, Form G, contains as opening statement: “I hereby 
give you notice that in my opinion the above-mentioned 
premises are in disrepair by reason of the defects set out 
below and that those defects ought reasonably to be remedied 
by you, having due regard to the age, character and locality 
of the premises ...’’ and Note (b) begins: ‘‘ Only defects 
of repair can be listed, that is to say such things for example, 
as broken gutters, loose slates or tiles, broken window panes, 
sash cords or stair banisters, etc., but not such things, for 
example, as damp due to the absence of a damp course or the 
lack of natural lighting, etc... .’’ (The “ etc.” is, in each case, 
part of the wording of the note.) 

Form L, Certificate of Disrepair, has a Note (c): “If the 
landlord considers that all or any of the defects specified in 
the Schedule to this certificate ought not to have been 
specified, he may make an application to the county court for 
the cancellation of the certificate accordingly . .*.” 

A criticism which might be made of the above statements 
is that they are too subjectively expressed. It might be 
suggested that the “if... the tenant thinks’ and “if you 
think’ and “in my opinion” encourage wishful thinking 
on the part of the tenant, leading to disillusionment in the 
event of a local or judicial authority not sharing his thoughts 
or opinion, or might provoke the landlord (who is to “consider”’ 
rather than think) to quote Hamlet’s “ There’s nothing either 
good or bad but thinking makes it so.”” So far, I would not 
say that this criticism is well-founded: the allegation must, 
after all, be based on thought, and when there is a dispute it 
is because two people do not think alike. But I do suggest 
that the omission of the adverb “ reasonably ’’ from Note (e) 
to Form A and from para. 11 of “ Information to Tenants ’’ 
may unduly raise some tenants’ hopes; the form and 
information are based on s. 1 (2), making the rent limit 
subject to, inter alia, reduction as provided by Pt. II of Sched. I 
in case of disrepair ; that Part commences with a statement 
bringing it into operation where the tenant serves on the 
landlord a notice in the prescribed form stating that the 
dwelling or part thereof is in disrepair by reason of defects 
specified, and that those defects ought reasonably to be 
remedied, having regard to the age, etc., of the dwelling, and 
requesting the landlord to remedy them. Thus, unless the 
tenant is familiar with the Act, it is not till he buys a form 
that he learns of the factor of reasonableness. 

Why he should start off with a specific reference to his 
opinion is another point ; as mentioned, he will no doubt 
have formed such an opinion—but Sched. I, para. 3, the 


opening paragraph of Pt. II, contains no such requirement. 
It may or may not be sound policy to discourage people from 
complaining about matters which do not worry them or which, 
if they do worry them, they do not expect anyone else to 
deal with ; but it is not what the Act provides. 


Be that as it may, it is clear that, whenever a notice is 
served, two issues may be raised: are the matters alleged 
defects, and, if so, ought they reasonably to be remedied by the 
landlord. 

Defects 


Another criticism which may be made is that the form 
appears to make the adverb “reasonably’’ qualify the 
landlord’s duty (“‘ought reasonably to be remedied by you”’) 
rather than the nature of the defects: Sched. I, para. 3, 
relates reasonableness to the latter alone. Once the defects 
are such as ought reasonably to be remedied, having due 
regard to the age, character and locality of the dwelling, the 
tenant is authorised to request the landlord to remedy them. 


The examples given in the Note (0) referred to at the end of 
my opening paragraph are well chosen, giving a fair 
illustration of the difference between discomfort due to dis- 
repair and discomfort due to defective construction (which 
may, of course, interest a demolition-minded housing 
authority). The reference to sash cords recalls—though the 
criterion was that of fitness for habitation—the violent 
difference of judicial opinion expressed in obiler dicta in 
Morgan v. Liverpool Corporation |1927) 2 K.B. 131 (C.A.) ; 
Summers v. Salford Corporation |1943) A.C. 283 later settling 
the point in the tenant’s favour. 

Note (5) goes on to say, correctly in my view, that only 
defects which can reasonably be required to be remedied, 
having due regard to the age, character and locality of the 
premises, can be listed (I won’t quarrel with the second “can”’). 
The ‘‘ due” is important, and the qualification has no doubt 
been phrased by reference to Proudfoot v. Hart (1890), 
25 O.B.D. 42 (C.A.), though that case concerned dilapidations 
claimed on the expiration of a tenancy. Those considering 
raising the question of age might usefulfy refer to Lisler v. 
Lane and Nesham [1893] 2Q.B. 212 (C.A.) and Wright v. Lawson 
(1903), 19 T.L.R. 510; for inspiration in a question of locality, 
I would suggest Anstruther-Gough-Calthorpe v. McOscar |1924 
1 K.B. 716 (C.A.) (though the Landlord and Tenant Act, 1927, 
s. 18, deprived that decision of further authority). 


Liability 

Note (b) concludes with “‘ The tenant must not include any 
defects for the remedying of which he is under the terms of 
the tenancy himself responsible, or defects due to something 
the tenant or someone for whom he is responsible has done, 
or something he has failed to do when he should have done it.”’ 
The first part of this statement may be said to be based on the 
Housing Repairs and Rents Act, 1954, s. 30 (1), by which a 
landlord of controlled premises is deemed to be liable for 
repairs which the tenant has not expressly undertaken to 
carry out. This may not impose any positive liability on the 
landlord ; Wilchick v. Marks and Silverstone |1934| 2 K.B. 56 
showed that increasing rent on the liability for repairs ground 
under the Increase of Rent, etc., Restrictions Act, 1920, did 
not evidence such a liability, and Morgan v. Liverpool 
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Corporation, supra, contains authority to the same effect— 
but we are here concerned with reduction of rent limit and not 
with actions for damages. 

The latter part of the statement appears to recognise that 
the Rent Act, 1957, is not intended to modify that part of the 
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law of torts which concerns waste ; and possibly to recognise 
the validity of Denning, L.J.’s observations, made in his 
judgment in Warren v. Keen [1954] 1 O.B. 15 (C.A.), on the 
implied duty of a weekly tenant to do small jobs about the 
house. R.B. 


HERE AND THERE 


LITTLE PALACE 
Ir you happen to collect Palaces of Justice, the little one in 
Luxemburg is well worth adding to your album. Tucked away 
among sloping cobbled streets behind the Ducal Palace, it is 
an eighteenth century building with a predominantly early 
nineteenth century interior, not striving overmuch after 
grandeur. Its atmosphere rather recalls parts of the Parliament 
House in Edinburgh. Before it was demilitarised in 1867, 
Luxemburg, defended on three sides by deep ravines, was a 
fortress of incredible strength, regarded as the Gibraltar of the 
north. The court windows of the Palace of Justice perched on 
the edge of the height look out across the trim tree-lined 
walks of a terraced garden at such a view as few judges in the 
world can have to distract them from forensic argument, for 
though most of the fortifications have long since been dis- 
mantled, nothing can destroy the fantastic natural defences 
of the place. Luxemburg has a three-tiered jurisdiction. At 
the lowest level is Justice de Paix, of which the nearest 
equivalent in these islands is the Scottish Sheriff Court, 
exercising both civil and criminal jurisdiction, and dealing 
roughly with “‘ county court ’’ cases and the simpler offences. 
Above that is the Tribunal Civil with a High Court type of 
jurisdiction, and Correctionel, which deals with crimes of 
medium gravity, somewhere about Quarter Sessions level. 
Above these are the Court of Appeal, heating civil appeals, 
and the Assize Court trying the gravest crimes. There is also 
the Conseil d’Etat which has a sort of Judicial Committee 
dealing with disputes involving public officials, tax litigation, 
for example, but that sits in another building. There are 
courts of Justice de Paix scattered over the Duchy, and 
Diekirch, its second town, has its own Tribunal Civil and 
Correctionel. 
AT THE BAR 

For the Luxemburg advocate the Long Vacation ends about 
the middle of September and the court sittings start at 9 o’clock 
in the morning. This is to enable them to rise correspondingly 
early because, as the practising part of the profession is not 
divided into two branches, the advocates must have a substan- 
tial slice of the working day to do their solicitors’ work. Their 
gown is a pleated affair with wide sleeves rather like the 
English junior gown but buttoned down the front. Two 
broad pieces of material tipped with white fur hang down 
behind from the left shoulder. The bands, long and pleated, 
are attached to the gown, not put on afterwards. That means 
that unless the gown fits high at the neck, it allows a rather 
unsightly ridge of modern soft collar and tie to peep out above. 
Some of the older and more negligent members of the Bar 
leave their gowns loose and partly open, so that the bands 
slip down rightwards to become a sort of chest ornament. 
Judicial costume resembles that of the Bar save that a judge 
wears the toque, a tall cylindrical brimless cap with an 
overhanging crown and a white or gold band according to his 
rank. He removes it, on taking his seat, and places it on the 
table before him. There are a good many women barristers, 


all apparently young, and most of them nice looking. Counsel 
bring their papers into court in brief cases. French is the 
language of the courts and, to attain fluency, most of the Bar 
have studied in Paris. The witnesses, however, usually speak 
Luxemburger. 


THE COURTS 


Now come with me for a tour of the courts. Justice de Paix 
and counsel’s robing room are on the ground floor. In 
Justice de Paix two judges sit together. Luxemburg is 
predominantly a Catholic country and a crucifix, not the 
ducal coat of arms, hangs above the Bench. The room is 
large and low-ceilinged and the furnishings are rather common- 
place modern of light-coloured wood. The judges’ desk 
somewhat suggests a schoolmaster’s rostrum. Immediately 
in front of it is a balustrade at which counsel stand to address 
their arguments to the court. Most of the room is taken up by 
desks and benches for counsel, rather like school desks. 
Here they wait for their cases to come on. There is a single 
bench at the back of the court for parties, witnesses and 
others. This morning there is a rapid succession of short 
motions, expeditiously dealt with. Up on the second floor the 
Tribunal Civil, three judges, is also engaged in business 
somewhat recalling motion day in the Chancery Division. 
The room is arranged on the plan of the Justice de Paix 
downstairs but is more impressive. One is back in the early 
nineteenth century in the style of woodwork and general 
decoration. The ceiling is higher. The windows and doors 
are taller. Counsel’s desks are crowded. It is impossible to 
move about quietly because the polished uneven floorboards 
creak so. An elderly barrister, on the point of leaving, seems 
to be giving instructions to an attractive girl, perhaps his 
pupil. “Who? Me?” she seems to be saying. After all 
the motions have been dealt with the presiding judge delivers 
a long reserved judgment in a building contract case. A 
novelty to English eyes is that the representative of the 
Crown sits permanently at a table on the left of the judges at 
the same level; the Registrar’s table is on the right. Next 
door three judges, sitting in Correctionel, are dealing 
with three young men charged with theft. Again, the repre- 
sentative of the Crown is on the left of the Bench, the Registrar 
on the right. Below the Registrar is a table for the police 
inspector in charge of the cases. Along the right-hand wall is 
an unenclosed bench for the prisoners, guarded by two 
tough-looking police officers, their képis on their heads and 
their truncheons and revolvers at their belts. Here, too, most 
of the floor space is taken up with seats for counsel. A low 
wooden pen at the back encloses others present. There is a 
plea of ‘‘ guilty,” so the proceedings are simple. Two 
witnesses, proving the facts, stand successively at a balustrade 
facing the judges. Then the accused stand there together to be 
interrogated by the president. The interrogation is brisk but 
restrained. Counsel then plead in mitigation. One of them 
urges that his client committed the offence just after his period 
of military service, a time when, as everyone, including the 
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members of the court, must know, men acquire habits of 
idleness and irresponsibility and become demoralised. The 
prisoners do not look as if it would take much to demoralise 
them. They have not got a clean record either. The court 
postpones sentence. 


COURT OF APPEAL 
DownsTAtrs on the first floor the Assize Court is not sitting 
but there are two divorce cases in the Court of Appeal’s list. 
Five judges sit here behind a semi-circular table draped with 
dark green cloth with, of course, a Crown representative on 
one side and the Registrar on the other. It is noticeable 
that even here there is no usher, and counsel hand up their 
own papers to the Bench, but the court has great repose and 
dignity. The first case relates to a wife’s petition on the 
ground of cruelty and desertion. The marriage lasted seven 
months and for some years now the appellant husband has 
been paying alimony. The arguments are extremely fluent 
and competent, especially those of the husband’s counsel. 
Surely, he urges, such trifles as were proved are not cruelty 
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within the meaning of the Act. Surely, when the husband 
refused to live any longer with his parents-in-law and went 
elsewhere his invitation to his wife to join him cannot be 
treated as a mere subterfuge. The court is noticeably non- 
interventionist. From beginning to end it never interrupts. 
None of that: “ But surely, Mr. So and So, that can’t be 
your submission,’’ so beloved of English tribunals. Obviously 
it is Mr. So and So’s submission and the court just makes a 
mental note of it. It is interesting to observe, however, that 
the legal face is international. Surely that.is a slightly younger 
Lord Keith presiding, with a jurist looking remarkably like 
the late Lord Macmillan beside him. Then surely that is a 
foreign translation of Mr. Justice Glyn Jones with recognisable 
versions of Sir Russell Vick and the late Sir Henry Curtis 
Bennett to make up the five. The arguments end and the 
next case begins with the reading of reams of tedious evidence. 
One of the judges dozes, another stares out of the window on 
his left. Again no interruptions. But for this remarkable 
restraint, it might be any high tribunal anywhere. 
RICHARD Roe, 


REVIEWS 


A Century of Family Law, 1857-1957. Edited by R. H. 
GRAVESON and F. R. Crane. With a Foreword by The Rt. 
Hon. Lorp EVERSHED, Master of the Rolls. 1957. London: 
Sweet & Maxwell, Ltd. £1 15s. net. 

Aside from its most impressive erudition, this is a worthy 
work of beneficence. For the staff of the Faculty of Laws at 
King’s College, London, who are responsible for making the 
comprehensive surveys which it comprises of the development 
of family law since the enactment of the Matrimonial Causes 
Act, 1857, are devoting all royalties from its sale to a charitable 
trust for the students of the Faculty. Fine scholarship is thus 
combined with finer motives. 


The portions of the book which deal with the dissolubility 
of marriage have already attracted attention in the correspondence 
columns of The Times. But the scope of the work is very much 
wider than may have been assumed. There are chapters 
describing the impact made by the century’s changing conceptions 
of domestic relations and of the proper status of a spouse on the 
law of contract, on tort, on criminal law, the law of evidence, 
succession and on private international law. The more obvious 
heads of family law—marriage, legitimation, guardianship and 
adoption—are fully noticed as regards their development or their 
assimilation into our legal system, as the case may be. 


The book’s plan is to entrust to individual contributors the 
treatment of the separate topics, Professor Graveson being 
tesponsible for an introductory sketch of the background, and 
for a closing chapter in which, basing himself chiefly on the 
Report of the Royal Commission on Marriage and Divorce, he 
looks into the future. Throughout, the essays are addressed 
both to the general reader and to the lawyer; and while the 
latter will find profit in the analyses (often more thorough than 
are to be found in the usual textbooks) of the specialised portions 
of the general law falling within the book’s purview, readers of 
all kinds will feel the fascination of the repeated contrast of 
expectation with the event, of faint-heart forebodings with calm 
acceptance of reform. Witness the change in the attitude to 
suffragism wrought unobtrusively by the first world war and 
described with many other interesting trends in Mr. St. John- 
Stevas’ chapter on ‘‘ Women in Public Law.”’ 


The family sphere is par excellence one in which law for its 
Own sake does not exist. It is but a necessary adjunct to a 
collection of pre-eminently social problems. Thus when Professor 
Graveson remarks on p. 416 that the law of adoption is in skeleton 
form and awaits the living flesh of case law to give it shape and 
meaning, we hope (and believe) that he is not intending to deplore 
the paucity of reported adoption cases. No sociologist can regret 
that such an essential haven of peace as the juvenile court in its 


civil jurisdiction has not become a battleground of disputed 
technicalities. It is fair to say that none of the collaborators 
in this book has overlooked the elemental humanity of his 
subject. 


A Casebook on Contract. By J. C. Smitn, M.A., LL.B., of 
Lincoln’s Inn, Barrister-at-Law, and J. A. C. Tuomas, M.A., 
LL.B., of Gray’s Inn, Barrister-at-Law. 1957. London : 
Sweet & Maxwell, Ltd. £2 5s. net. 

This is a novel type of book in this country whose aim is to fulfil 
a novel system of teaching so far as England is concerned, viz., 
teaching law by the “ casebook ’’ system, as devised in America, 
particularly by Langdon and Ames. 

The method requires the student to read a group of cases and 
from them derive for himself the principles of law. He is usually 
required to answer a particular problem or number of problems 
problems not directly answered by the cases but which should be 
answerable once the correct principles have been arrived at. The 
system really works best in common-law subjects and has its 
greatest interest in conjunction with matters of controversy and 
decisions which appear difficult to reconcile. 

Quite clearly such a method requires very goed library facilities 
for each student. These cannot usually be provided except for 
very small numbers of students, hence once the system is adopted 
among larger classes some such book as this is needed. The book 
first appeared in mimeograph form at Nottingham University 
where the system has been adopted (the first-named author is 
Head of the Department of Law there). The results at that 
University, it is stated in the preface, have encouraged continuance 
of the method. 

The book does not limit itself to English decisions in seeking 
material : American and Dominion cases are included where they 
provide useful comparison and extracts from articles and text- 
books also appear. On the other hand in keeping the book of 
reasonable size it has not been found possible to cover the whole 
of the law of contract and the subject of illegality for example is 
excluded. Numerous questions and problems are given from 
time to time throughout the book to enable the student to apply 
the method. 

Inevitably the time that has to be spent on each part of the 
subject is greater than would be the case where the material is 
handed down in the lecture room ready made, but the results 
should prove superior. For those with the time this book will be 
welcome. The material is well chosen and the result clearly of 
much thought and research. ‘The authors and the publishers 
are to be congratulated on this bold stroke which is likely to meet 
with success. 
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Cockle’s Cases and Statutes on Evidence. Ninth Idition. 
By G. D. Nokes, LL.D., of the Middle Temple and the South- 
Eastern Circuit, Barrister-at-Law. 1957. London : Sweet and 
Maxwell, Ltd. £2 2s. net. 


The subject of evidence, being not only one of the subtler but 
also one of the more vital mysteries of the law, is one which 
commands the attention of student and practitioner in equal 
degree. What the one must master the other needs to retain 
firmly within his grasp, not, as with some topics, as something 
which can be looked up afresh when occasion demands, but as an 
incident of second nature. To assimilate a subject to the extent 
indicated, study of the original sources of the law is essential. 
Such is the function and the value of Cockle’s Cases and Statutes. 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section 11: New TENANCY OF PART OF PREMISES 

Q. Our client owns a dwelling-house which has now become 
decontrolled by reason of the rateable value being more than 
£30 (outside London). She requires posession, but would 
accept part of the house to live in and would willingly let 
the other part of the house as a flat to the present tenant, 
at a new rent to be agreed. However, under the provisions 
of s. 11 (2) of the Rent Act, 1957, such an arrangement might 
well make the flat become within the category of being a 
controlled tenancy, as the flat would be part of the original 
premises which was a_ controlled tenancy before the 
commencement of the Act. Do you agree ? 

A. We do not agree. By the proviso to s. 11 (2) of the 
Rent Act, 1957, a new tenancy will remain controlled if the 
tenant to whom it is granted “‘ was immediately before the 
granting a tenant under a controlled tenancy ” and the premises 
of the new tenancy were included in the old. By s. 11 (1) 
the present tenancy was decontrolled on the coming into 
operation of the Act, and therefore if a new tenancy is granted 
the tenant will not have been immediately before its granting 
a tenant under a controlled tenancy. It is immaterial that 
before the commencement of the Act the old tenancy was 
controlled. 


Schedule IV—App.iicaTion oF Act oF 1954—RENT IN 

ARREAR—PROCEEDINGS COMMENCED BEFORE 6TH JULY 

Q. Our client company owns a property (outside London) 
consisting of shop and dwelling-house combined, the rateable 
value of which is £41. The effect of para. 11 of Sched. IV 
to the Rent Act, 1957, appears to give the tenant, who 
previously had a statutory tenancy under the Rent Acts, 
the protection of the Landlord and Tenant Act, 1954, Pt. II, 
in place of the former, as from 6th July last. In fact, the 
tenant had been in arrear with his rent for some time and 
proceedings had been commenced in the county court for 
possession on this ground. As he had previously on many 
occasions also been in arrear and proceedings for payment of 
arrears had previously been taken, it was hoped that an 
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While the plan of the book remains the same as in previous 
editions, the detail of the work has been more thoroughly revised 
by Professor Nokes than by former editors. More than a score of 
cases have been freshly extracted, and some of the introductory 
notes pared down—a step that is perfectly justifiable when the 
excellence of the popular textbooks (including the editor’s own) 
is borne in mind. The original author’s arrangement of the 
subject was so concise that the extracts hang together with often 
the shortest of connecting notes. 

In some portions of the book, particularly in the statutes 
section, the reader may notice the inconvenience of not having the 
name of the case or statute always at the top of the page. It is 
curious that this defect of production is put right in the very 
useful section in which the procedural rules relating to evidence 
are set out. 


PROBLEMS 


order for possession would be made this time without the 
usual suspension on payment of rent. As proceedings had 
been commenced prior to 6th July, has the court any power 
to deal with the matter as though the property was still 
controlled by the Rent Acts? If not, it appears that a land- 
lord in these circumstances is in a worse position than before 
the passing of the Act, as he has no grounds for obtaining 
possession until the necessary six months’ notice under the 
Landlord and Tenant Act, 1954, has been served on the 
tenant. 

A. It is agreed that the property now comes within the 
ambit of Pt. II of the Landlord and Tenant Act, 1954. We do 
not consider that the fact that proceedings were commenced 
prior to the Rent Act, 1957, coming into operation can alter 
the position, and the court will have no power to make any 
order under those proceedings as the requisite formalities of 
Pt. II have not been complied with (cf. Orman Bros., Ltd. v. 
Greenbaum |1955) 1 W.L.R. 248). The 1957 Act only contains 
special provisions for those occasions when the transitional 
provisions of Sched. IV apply (which on the facts of the 
problem they do not), and an order for possession had already 
been obtained. The landlord will, therefore, have to serve a 
notice under the 1954 Act, and it is, of course, a ground for 
opposing the grant of a new tenancy that the tenant has been 
persistently in arrears in paying rent (s. 30 (1) (d)). 


Schedule I[V—TENANT WISHING TO GIVE UP 
POSSESSION 
Q. We act for the tenant of a self-contained flat which 
she held at a racktrent for a term of seven years certain. 
The term expired in 1955, since when she has continued in 
possession as a statutory tenant. The rateable value brings 
the flat within s. 11 (1) of the Rent Act, 1957, so that it 
is now decontrolled. The tenant’s entitlement to continued 
possession accordingly rests on para. 2 (1) of the Fourth 
Schedule to that Act. The tenant, however, wishes for 
personal health reasons to give up possession of the flat as 
soon as possible, and desires to know the length of notice, 
if any, which she should give the landlord assuming negotia- 
tions for a surrender are unsuccessful. By s. 15 of the 1920 
Rent Act a statutory tenant (such as our client was before 
decontrol) is entitled to give up possession only on giving not 
less than three months’ notice. Paragraph 2 (1) of the 
Fourth Schedule to the 1957 Act states that “ the tenant 
. Shall be entitled ... to retain possession . . . subject 
to the like provisions as if the Rent Acts had not ceased to 
apply.’”’ Is one of these provisions an obligation on the part 
of the tenant to give three months’ notice if she wishes to 
vacate before the landlord is willing to release her? 
Alternatively, can she give up possession at any time without 
previous notice on the grounds that she no longer desires 
the protection afforded her by the Fourth Schedule ? 
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A. The position appears to have been completely over- 
looked and, in the absence of authority, we find it difficult 
to form an opinion. We cannot consider the suggestion that 
the provision made by Sched. IV, para. 2 (1), applies a 
satisfactory one: the whole paragraph is, as indeed mentioned, 
concerned with the conditions under which the tenant may 
retain possession, and we are, though not over confidently, of 
the opinion that the alternative proposition is sound. The 
right to retain possession resembles the rights constituting a 
statutory tenancy, but the tenant is not, in our view, one 
who “ by virtue of the provisions of this Act retains possession,” 
and s. 15 (1) of the Increase of Rent, etc., Restrictions Act, 
1920, with its “ not less than three months’ notice ’’ provision, 
does not appear to be applicable. Nor do we consider is the 
client a “ tenant of premises let as a dwelling ”’ so as to bring 
the new provision of the Rent Act, 1957, s. 16, into operation, 
and our conclusion is that she has rights which she can 
surrender by agreement or waive failing agreement. 


Form S—OmIssion oF NOTES 

Q. We act for 7, the weekly tenant of a dwelling-house 
with a rateable value on the 7th November, 1956, of £48. 
The landlord, L, has served on 7 what purports to be form S 
in the Fourth Schedule to the Rent Restrictions Regulations, 
1957, but which would appear to be an invalid notice as it 
omits notes 33, 34 and 35 in the Sixth Schedule (see reg. 9, 
“... shall contain...’’). (1) Can T ignore the notice and 
successfully defend any subsequent proceedings for possession 
founded on it? (2) Can T safely sign a form of receipt, 
“Received Notice, of which the above is a copy’ ? 
(3) Assuming the notice to be bad, and therefore of no legal 
effect, if L does not discover his error until after 5th October, 
1958, will a fresh notice have to be in form S and be a six 
months’ notice, or will an informal four weeks’ notice under 
s. 16 of the Act be sufficient? A careful reading of 
para. 2 (1) and (2) of the Fourth Schedule to the Act leads 
us to the former conclusion, but the learned author of the 
“Current Law Guide ”’ appears to hold the opposite view— 
vide p. 18, final paragraph, “. . . subject, in the case of 
periodic tenancies to at least four weeks’ notice to quit 
(s. 16).”’ ; 
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A. (1) In our opinion, the notice is invalid for the reason 
indicated (“‘ shall ’’—imperative), and this view is supported 
by the fact that there is no provision in Sched. IV corre- 
sponding to that in Sched. VI, para. 2 (amendment of notices 
of increase) ; and (2) T would not, we consider, prejudice his 
position by signing a form of receipt as suggested. (3) The 
observation citing s. 16 is, in our opinion, limited to 
contractual tenancies which—by the terms of the contract— 
will not terminate or be terminable before 6th October, 1958, 
and would not apply to the case submitted, that of an ordinary 
weekly tenancy. Ifa periodic tenancy must by its own terms 
last beyond that date then, though those terms provide for 
a week’s notice, the notice must, as a result of s. 16 (applicable 
to all dwellings), be a four weeks’ one. We do not, therefore, 
consider that the observation is meant in any way to suggest 
that if the landlord wants possession by 6th October, 1958, 
he must not, as provided for by the terms of Sched. IV, 
para. 2 (1) and (2) referred to, serve a six months’ notice. 


Notice of Increase—REFUSAL TO ACCEPT 


Q. A notice of increase of rent was dispatched by registered 
post. The tenant, presumably guessing the contents, refused 
to accept the letter and failed to collect it from the post 
office. In due course the letter was returned by the post 
office authorities to the sender, who then wrote to the tenant 
by ordinary post informing him of the contents of the 
registered letter and requesting him to call to collect the 
notice. Two months have now passed. Is the original 
notice ineffective ? If so, what is now the best course for 
the landlord to take ? 


A. Under the provisions of the Rent Act, 1957 (Sched. VI, 
para. 23), s. 167 of the Housing Act, 1936, is applied to the 
service of notices. By that section a notice may be served 
by sending it in a prepaid registered letter to the tenant at 
his usual or last known place of abode. Provided that is 
done and the prepayment and registration are proved then 
there will have been effective service of the notice even though 
the tenant refuses to accept it (see Walthamstow U.D.C. v. 
Henwood {1897] 1 Ch. 41). The landlord can, therefore, 
proceed on the footing that there has been a valid service. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal’’] 


Radar Speed Checks 


Sir,—I have with considerable interest read the note on 
“Radar Speed Checks” in THE SOoLiciTors’ JouRNAL of 
3lst August, 1957. The radar speed meter has for some time 
been widely used in certain of the United States of America, 
and was added to the equipment of the Royal Canadian Mounted 
Police at some time in 1955, at which time the radar speed meter 
was put into operation in the Province of British Columbia for 
the purpose of apprehending motorists exceeding the speed limit 
on the highway. After several motorists had pleaded guilty to 
charges based on radar evidence, it was decided to conduct a 
test case (R. v. William Eldon Phillips), in which the writer 
was briefed as counsel. 

I was afforded facilities prior to the hearing of the case in the 
magistrates’ court to observe the radar speed meter in operation 
on the highway. In the course of this demonstration there was 
an occasion when the recording needle of the radar speed meter 
rose to indicate a speed of 80 m.p.h. at a time when no vehicle 
or other moving object whatsoever was passing through the radar 
zone. This phenomenon was noted with interest by myself 
and with consternation by the police officers operating the 
equipment. 

I brought this interesting occurrence to the attention of the 
trial court which, nevertheless, convicted. 

An appeal was taken to the county court (which hears summary 
conviction appeals in this jurisdiction) and the appeal was allowed. 

In his judgment, Sullivan, J., of the Supreme Court of British 
Columbia (then county court judge), declined to accept the police 





officers as proficient operators of the radar equipment, and 
expressed serious doubt as to whether they could with any degree 
of certainty determine which of three c&rs travelling close 
together was responsible for a particular reading of the radar 
speed meter. After allowing the appeal, the learned judge 
continued :— 


“I hope to make it very clear by repetition that this 
judgment does not question the accuracy and reliability of 
radar in traffic speed detection nor the wisdom of its use by 
police authorities. I respectfully repeat the suggestion, however, 
that if our legislators feel that radar graph recordings are 
reliable and accurate and should be accepted in evidence in 
our courts at face value, they should so provide by appropriate 
statutory enactment. I also respectfully suggest that no 
police officer ought fairly to be detailed for radar detection 
duties unless and until he has been properly instructed in the 
principles involved as well as in the practical use of the radar 
equipment which he is expected to operate.” 


Although our legislators have failed to take the learned judge’s 
hint, the police authorities have instituted a thorough training 
programme for their radar operators and have now, after a break 
of approximately one year, reintroduced the radar speed meter 
into operation. It remains to be seen whether future convictions 
obtained by means of radar evidence will withstand the scrutiny 
of our appeal courts. 

H. A. D. OLIvEr. 

Vancouver. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 


Council of Law Re; 
Where possible ¢ 


Court of Appeal 


ARBITRATION: SPECIAL CASE STATED: POWER 
OF COURT TO REMIT FOR FURTHER FINDINGS OF 
FACT 


Universal Cargo Carriers Corporation v. Citati 
Hodson, Parker and Ormerod, L.JJ. 25th July, 1957 
Appeal from Devlin, J. ({1957} 2 W.L.R. 713 ; ante, p. 320). 


By a voyage charterparty dated 30th June, 1951, the steamship 
Catherine D. Goulandris was chartered by the claimants to the 
respondent Citati to load at Basrah a cargo of scrap iron for 
carriage to Buenos Aires. The vessel duly arrived at the loading 
port, but the charterer failed either to nominate an effective shipper 
or a loading berth, and the vessel remained at the buoys until 
three days before the lay-days expired, when the shipowners 
cancelled the charterparty, no cargo having been provided. 
The claim of the shipowners to damages for breach of the charter- 
party was referred to a single arbitrator, who, at the request 
of the shipowners, stated an interim award in the form of a special 
case for the opinion of the High Court on questions of law. He 
found that the charterer had evinced an intention not to perform 
the charterparty and had committed an anticipatory breach of 
it which the shipowners were entitled to treat and accept as a 
repudiation of the contract. He therefore was of opinion that 
they were entitled to an interim award. At the hearing of the 
special case before Devlin, J., the shipowners, although the six 
weeks allowed by R.S.C., Ord. 64, r. 14, for making such an 
application had expired, applied for the remission of the award 
to the arbitrator to answer a question which counsel for the 
shipowners claimed to have been raised during the arbitration 
but which the arbitrator had not dealt with in his award, namely : 
“whether the charterer was on 18th July, 1951 [date of cancel- 
lation}, willing and able to perform the charterparty within 
such time as would not have frustrated the commercial object 
of the adventure.”’ Devlin, J., granted the application, and the 
charterers appealed against the remission. 


PaRKER, L.J., said that the sole question was whether, on the 
assumption that the judge’s views were correct, it was a proper 
exercise of his discretion to remit the case. In deciding whether 
to remit a case, the court was faced with two conflicting principles. 
On the one hand, an award in the form of a special case was 
intended to be and should be regarded as final subject only to the 
point of law raised. So far as the facts were concerned, it should 
be regarded as entirely final. A rigid application, however, 
of this principle would involve that in no case would it be open 
for the court on the hearing of the special case, either of its own 
volition or on the application of a party, to remit the case for 
further finding. On the other hand, there was the principle 
that the court before which the case came for argument should 
be able to do justice between the parties, and should not be 
hampered by findings which on its view of the law were insufficient. 
Bearing in mind the impossibility of drawing a hard and fast line 
between fact and law, the court might often find itself faced with 
difficulty. It was in deciding to which of these two principles 
to give effect in any particular case that the judge had a discretion 
by s. 22 (1) of the Arbitration Act, 1950. Provided that the 
applicant could show a strong case on its merits, indicating a 
definite issue for consideration and also could explain the delay, 
there was no reason why the time should not be extended. 
Here the claimant fulfilled both conditions. It was said that 
the court could only remit on one or other of the four grounds set 
out in Russell on Arbitration, 16th ed., at p. 285, but those grounds 
were merely guides to the exercise of discretion and did not form 
exhaustive grounds, at any rate where the award was in the 
form of a special case. Where there was a special case the award 
was not strictly final since the question of law was left to the 
court and the court must have power to remit of its own volition, 
if justice could not otherwise be done. In those cases the 

cretion of the court was wholly unfettered. The appeal 
sould be dismissed. 


ing, and full reports will be found in the Weekly Law Reports. 
appropriate page reference is given at the end of the note. 


ORMEROD and Hopson, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: A. A. Mocatta, Q.C., and Michael Kerr 
(Holman, Fenwick & Willan); Ashton Roskill, QC., and H. V. 
Brandon (Constant & Constant). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 979 


Queen’s Bench Division 


COAL MINE: DUTY TO MAKE SECURE SIDE OF 
WORKING PLACE 
Gough v. National Coal Board 
Salmon, J. 21st June, 1957 

Action tried at Shropshire Assizes. 

The plaintiff was employed as a ripper by the defendants in 
their coal mine at a coal face which was being worked on the 
“long wall’’ system, the face being 150 yards long and about 
6 feet high. Having been detailed by the deputy in charge of 
his shift to go along the face and help fill-off coal which had been 
cut by a previous shift, the plaintiff, while walking along the 
coal face, was buried by a piece of coal which came away from 
the top of the coal face. The place was admitted to be a 
“ working place’ and the plaintiff claimed damages for breach 
of s. 49 of the Coal Mines Act, 1911, alleging that the defendants 
had failed to make secure the side of a working place. The 
plaintiff also alleged a breach of the support rules (made by the 
mine manager pursuant to s. 50 (2) of the same Act, as amended 
by the Coal Mines (Support of Roof and Sides) General Regulations, 
1947), in that overhanging coal had not been spragged. 

SALMON, J., said that s. 49 could not be intended to apply 
to the coal face because the whole object of mining was to take 
down the coal face; therefore, a section that referred to an 
obligation to make secure the sides of a working place, and 
prohibited anyone from working in such a place which had not 
been so made secure, could not be intended to apply to the 
coal face itself. If for the word ‘ secure’’ the word “ safe” 
had been substituted his lordship would have decided this point 
the other way. The plaintiff also complained of a breach of 
s. 50 (2) of the Act of 1911 and the support rules. It was argued 
that under these support rules any coal that had been under-cut 
was overhanging within the meaning of the rules and, therefore, 
that there was a general obligation upon the defendants to sprag. 
‘ Overhanging coal’’ did not apply to all coal that had been 
under-cut. If the face of the seam was not vertical but leaned 
forward to any appreciable degree, then there would be an 
overhang of coal which had to be supported by a sprag or stay, 
but his lordship was not satisfied on the evidence that the 
defendants failed to sprag or support any coal that might have 
overhung; nor that the accident was caused by any overhang 
of coal. He found that all the deputies concerned did their 
jobs properly and that the fall of coal was due to slickenslide 
or glassy slant which, for all practicable purposes, was 
undetectable. The plaintiff could not win unless he could show 
that the defendants knew or ought to have known before the 
accident that slickenslide was a fault that was frequent in this 
seam and there was no evidence to justify that conclusion. In 
those circumstances it followed that there had been no breach 
of statutory duty on the part of the Board, and no negligence. 
Judgment for the defendants. 

APPEARANCES: A. E. James and Iain Black (Hooper and 
Fairbairn, Dudley) ; Kenneth Mynett (F. W. Dawson, Dudley). 

(Reported by J. D. Pznnincton, Esq., Barrister-at-Law) [1 W.L.R. 973 


BILL OF LADING: GENERAL AVERAGE CONTRIBU- 
TION: GENERAL AVERAGE EXPENDITURE DUE TO 
FAULT OF SHIP: CLAIM BY SHIPOWNERS 
Goulandris Brothers, Ltd. v. B. Goldman & Sons, Ltd. 
Pearson, J. 26th July, 1957 
Case stated by an arbitrator (Eustace Roskill, Q.C.). 


A bill of lading dated at Lagos, 3rd December, 1950, was issued 
by shipowners in respect of goods loaded on the s.s. Granhill, 
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then at Lagos, for delivery at London. The bill of lading provided 
that general average compensation should be payable according 
to the York-Antwerp Rules, 1950, and was admittedly subject 
to the Hague Rules. Prior to calling at Lagos the vessel was 
at Sapele, where the engine-room staff negligently fed riverwater 
into the boilers, and on the voyage between Lagos and London, 
in the Bay of Biscay, trouble developed in the boilers and the 
vessel had to be towed to London, where the cargo was discharged 
in January, 1951. The goods were undamaged but expenditure 
of a general average nature was incurred by the ship. By reason 
of the river water in the boilers the ship was unseaworthy before 
and at the beginning of the voyage from Lagos, and the ship- 
owners’ failure to use due diligence to make her seaworthy was 
the cause of the general average expenditure being incurred. 
No suit was instituted by the cargo owners against the ship- 
owners in respect of their breach of contract of carriage, and a 
general average adjustment having been prepared, the shipowners 
claimed that, notwithstanding that their failure to use due diligence 
to make the vessel seaworthy was the cause of the general average 
expenditure by virtue of r. D of the York-Antwerp Rules, 1950, 
and of para. 3 of art. III, r. 6, of the Hague Rules, they were 
entitled to recover contribution in general average from the cargo 
owners. The arbitrator awarded in favour of the cargo owners 
and the shipowners appealed. Rule D of the York-Antwerp 
Rules, 1950, provides: ‘‘ Rights to contribution in general 
average shall not be affected, though the event which gives rise 
to the sacrifice or expenditure may have been due to the fault 
of one of the parties to the adventure ; but this shall not prejudice 
any remedies which may be open against that party for that 
fault.” By art. III, r. 6, of the Hague Rules: “ . The carrier 
and the ship shall be discharged from all liability in respect of 
loss or damage unless suit is brought within one year after 
delivery of the goods or the date when the goods should be 
delivered.” 

PEARSON, J., reading his judgment, said that the manifest 
objects of r. D were to keep all questions of alleged fault outside 
the average adjustment and to preserve unimpaired the legal 
position at the stage of enforcement. The effect of the first part 
of the rule was that the average adjustment was compiled on 
the assumption that the casualty had not been caused by 
anybody’s fault, and the second part provided that the first 
part was not to prejudice remedies for faults. That implied 
that in some cases the remedies would override the rights referred 
to in the first part of the rule, and the position was that the 
shipowners had a prima facie right to recover from the cargo 
owners contribution in general average, but that the latter might 
be able to defeat that right by using their ‘‘ remedies” for the 
shipowners’ “‘ fault.’’ The rules were silent as to what were the 
“ remedies ’’ and what was a “‘ fault,’’ and for elucidation of those 
matters it was necessary to have resort to English law. His 
lordship referred, inter alia, to Schloss v. Walter Heriot and Others 
(1863), 14 C.B.N.S. 59, The Ettrick (1881), 6 P.D. 127, and Strang, 
Steel & Co. v. A. Scott & Co. (1889), 14 App. Cas. 601, and said 
that the word ‘‘ remedies ’’ was clearly wide enough to cover a 
cross-claim by the cargo owners for damages for breach of the 
contract of carriage for the same amount as the shipowners were 
claiming, whereby the shipowners’ claim could be defeated because 
judgment should be given for the cargo owners to avoid circuity 
of action. On the question whether the word was wide enough 
to cover the so-called equitable defence that the casualty was 
caused by the shipowners’ own fault, in his lordship’s view it 
should be construed as wide enough to cover defences as well as 
cross-claims. Considering the meaning of the word “ fault ”’ in 
English law, his lordship referred, inter alia, to The Carron Park 
(1890), 15 P.D. 203, and Louis Dreyfus & Co., Ltd. v. Tempus 
Shipping Co., Ltd. {1931} A.C. 726, and said that for the relevant 
purpose a “ fault ’’ was a legal wrong which was actionable between 
the parties at the time when the general average sacrifice or 
expenditure was made. There was, therefore, a “ fault’ in the 
present case. In his lordship’s view, art. III, r. 6, of the Hague 
Rules had not destroyed the cargo owners’ equitable defence, 
because it brought about only a discharge of liabilities and not a 
barring of defences ; therefore, if it was right that the equitable 
defence was one of the remedies preserved by the second part 
of r. D of the York-Antwerp Rules, that defence was unaffected 
and defeated the claim. As to the effect of the article upon the 
cargo owners’ cross-claim, there was an implied reference to the 
cargo owners’ goods and “ loss or damage ’”’ referred to loss or 
damage which was related to those goods. The liability to pay 
general average contribution was not related to the respondent 
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cargo owners’ goods but to the ship’s expenditure and it might 
in some other case be related to some other person’s goods. 
Matters related to general average contribution were outside the 
scope of provisions such as that in question. His lordship therefore 
decided that the shipowners had not been discharged from 
liability by art. ILI, r. 6, and the cross-claim was available to 
set against their proposed claim. The shipowners were not entitled 
to recover any sum from the cargo owners in respect of general 
average contribution. Award upheld. 


APPEARANCES: John Donaldson (Richards, Butler © Co.) ; 
John Megaw, Q.C., and John Wordie (Waltons & Co.). 
{Reported by Miss J. F. Lams, Barrister-at-Law] [3 W.L.R. 596 


Probate, Divorce and Admiralty Division 


CONFLICT OF LAWS: MARRIAGE: VALIDITY: 
REBUTTAL OF PRESUMPTION OF SUBJECTION 
TO LEX LOCI 
Kochanski v. Kochanska 
Sachs, J. 28th June, 1957 

Undefended petition. 

The parties, who were born in Warsaw and, until 1939, 
domiciled in Poland, were marricd in Germany in June, 1945. 
The ceremony of marriage, which was conducted according to 
the rites of the Roman Catholic Church by a Polish Roman 
Catholic priest, neither purported to nor did conform to German 
law. At the date of the marriage the partics were living in a 
Polish displaced persons camp in Germany, the occupants of 
which did not fraternise with the Germans and led the lives of a 
separatecommunity. The inference to be drawn from the evidence 
was that the parties could have married in conformity with German 
law if they had so elected, but that they chose to celebrate the 
marriage in the way that they did partly because they were 
members of a community whose way of life was based on having 
nothing to do with the Germans, and partly because the leaders 
of that community would have advised that such a celebration 
was valid according to Polish law, which was, in fact, the case. 


Sacus, J., said that in their highly important decision of 
Taczanowska (otherwise Roth) v. Taczanowski |1957| 3 W.L.R. 
141; ante, p. 534, the Court of Appeal fully considered the 
authorities relating both to the origin of the rule under which 
the validity of a foreign marriage as regards formalitics was 
generally governed by lex loci celebrationis, and also to the 
principles upon which the English courts would exceptionally 
recognise a common-law marriage celebrated in a foreign country. 
These principles clearly emerged as follows: First, the validity 
of a foreign marriage as regards formalities was, as a gencral rule, 
governed by the law of the country in which it was celebrated. 
Secondly, the basis of that general rule was a presumption that 
the parties to the marriage had subjected themselves to the law 
of that country. Thirdly, the presumption was rebuttable : 
the onus of establishing an exception to the general rule being 
on whoever asserted that exception. Llourthly, once it was 
shown that the parties did not subject themselves to the law 
of the country in question, it was open to the court to apply 
the English common law. Tinally, a common-law marriage 
knew of no distinction of race or nationality. Hitherto the 
decisions of the courts as to the circumstances in which an 
exception to the above general rule had been established appeared 
to have been confined to two categories of circumstances. The 
first, of which Taczanowska (otherwise Roth) v. Taczanowskt 
was an example, related to members of armies operating in the 
field and of occupying forces. The second related to persons 
who were, in effect, so marooned that there was no set of 
formalities in the relevant area with which they could reasonably 
comply (Savenis v. Savenis [1950] South Aus. S.Ik. 309). The 
present case, however, was not one in which it could be said, 
as in Taczanowska (otherwise Roth) v. Taczanowski, that one of 
the parties to the marriage was a member of an occupying force. 
Nor was it one in which, as in Savenis v. Savenis, any insuperable 
difficulties existed, precluding the celebration of a marriage 
conforming to the laws of Germany. So the present marriage 
did not seem to fall into either of the above categories. Once, 
however, it was appreciated that, in the case of such a marriage, 
an issue of fact could arise as to whether, in the particular 
circumstances, the presumption of subjection to local law had 
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been rebutted, it ceased to matter whether the set of circum- 
stances before the court happened to fall into a particular 
category that had already been the subject of a decision. 
Naturally a court would proceed with considerable caution 
before making further inroads on a general rule that had the 
advantage of certainty and which further was “ agreeable to 
the law of nations which is the law applicable to every country 
and taken notice of as such” (Scrimshire v. Scrimshire (1752), 
2 Hag. Con. 395, 408). Any presumption that the recently 
liberated members of the Polish community had, at the material 
time, subjected themselves to the laws of a country they then 
hated fervently and at whose violent hands they had suffered 
severely was clearly rebutted. Indeed, to hold that they had 
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Honours and Appointments 

Mr. M. H. A. Corwin, Registrar, Supreme Court, Trinidad and 
Tobago, has been appointed a Puisne Judge in that territory. 

Mr. JouN Mervyn Guturit GrirFitH-JONEsS, M.C., has been 
appointed Recorder of the Borough of Grantham. 

Mr. A. J. H. HaNnscue.t, Police Magistrate, Barbados, has 
been appointed a Puisne Judge in that territory. 

Mr. N. A. M. Pererkin, Kesident Magistrate, Jamaica, has 
been appointed a Puisne Judge in Trinidad and Tobago. 


Mr. J. A. L. Wisenam, Senior Resident Magistrate, Tanganyika, 
has been appointed Chief Justice in the Gambia. 


OBITUARY 


Mr. G. E. CASTLE 


Mr. Godfrey Ernest Castle, solicitor, of Liverpool, died on 
23rd September in London, aged 70. He was president of the 
Liverpool Law Society in 1937-38 and was admitted in 1910. 
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at that time so subjected themselves would be an odd conclusion. 
The presumption of subjection to German law having been 
rebutted, it was open to the court to apply the common law, and 
as the celebration, by a Roman Catholic priest in a Roman 
Catholic church, was of the same type as that which was the 
subject of the decision in Taczanowska (otherwise Roth) v. 
Taczanowskhi, it followed that the marriage was valid at common 
law. The evidence on the issue of desertion was clear and 
desertion from 1946 had been established. The husband was, 
accordingly, entitled to a decree. Decree nist. 

APPEARANCES: A. St. John Davies (G. Dobry with him) 
(E. H. Silverstone & Co.). 


(Reported by Miss ELaine Jones, Barrister-at-Law] [3 W.L.R. 619 
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NEWS |: 


Mr. P. COHEN 
Mr. Philip Cohen, O.B.E., retired solicitor, of Birmingham, 
died on 21st September, aged 87. He was for twenty-five years 
Belgian Consul in the city and was also Consul for the Republic 
of Honduras. He was admitted in 1894, 


Mr. A. A. PITCAIRN 
Mr. Arthur Alexander Pitcairn, solicitor, of Victoria Street, 
Westminster, London, $.W.1, died on 28th September. He was 
admitted in 1902. 
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